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The filing of a chapter 13 petition creates a bankruptcy estate consisting of the legal and
equitable interests of the debtor.1 Property of the chapter 13 estate also includes property
acquired after commencement of the case, including earnings from services performed by the
debtor.2 When the chapter 13 plan has been confirmed, estate property revests in the debtor

unless otherwise ordered by the court.3

Property revesting with the debtor upon plan confirmation has created tension among the
courts regarding post-confirmation jurisdiction and procedure. This article examines the
various theories of vesting and the court’s continuing jurisdiction over post-confirmation

administration of the chapter 13 case.

The Five Theories of Vesting

Five different theories of revesting upon confirmation of the chapter 13 plan have emerged
among the courts. These different theories can affect post-confirmation protections afforded to
the debtor and post-petition administration of the confirmed plan. Those five theories are the
(1) estatetermination approach; (2) estatetransformation approach; (3) estate-replenishment
approach; (4) estate-preservation approach; and (5) conditional-vesting approach. The five
approaches demonstrate that tension and disarray exists among the courts regarding the post-

confirmation administration of the chapter 13 plan.
The Estate-Termination Approach

This theory holds that the chapter 13 estate itself terminates upon confirmation except as

provided in the debtor’s plan.4 Thus, a post-petition estate does not exist at all under this
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theory. This theory gives no effect to § 1306 regarding post-petition property acquired by the
debtor.

This reasoning fails to recognize that the trustee continues to administer the estate, collect
receipts and make disbursements up to dismissal or completion of the plan. These courts have
held that the bankruptcy court is divested of jurisdiction over property acquired post-
confirmation because there is no estate to take possession of the property. A trustee wishing to
access post-petition property must do so with a modified plan that reserves post-petition

property to the estate.5
The Estate-Transformation Approach

This theory holds that an estate consists of property and future earnings of the debtor that are
necessary to the fulfillment of the chapter 13 plan. Under this theory, post-petition income
necessary to make plan payments becomes property of the estate and is administered by the
trustee. It attempts to enforce, in part, the vesting provision of § 1327(b) while acknowledging
the inclusive language of § 1306(a).6 The post-petition estate property is generally limited to
the plan payment.

The Estate-Replenishment Approach

Under this theory, preconfirmation property of the estate becomes property of the debtor upon
confirmation. All post-confirmation property becomes property of the estate without vesting in
the debtor. The chapter 13 estate continues to exist and refills with post-petition property under
§ 1306 without regard to whether the property is necessary for performance under the plan.7
Property that the debtor acquires after confirmation is not subject to § 1327(b) because it was

not in existence at the time of confirmation.8
The Estate-Preservation Approach

Under this theory, § 1327(b), regarding plan confirmation, does not remove any property from
the bankruptcy estate. Both pre-petition and post-petition property remains in the estate until it
has been closed, dismissed or converted. Under this theory, § 1327 only fixes the debtor’s
right to possess and deal with the estate property after confirmation. The estate continues to be

populated with all property that is in the debtor’s possession.

The Conditional-Vesting Approach
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Under this theory, the debtor has the right to use property of the estate. However, that right is
not final until the debtor has completed the plan.? The estate captures post-petition property
but it does not vest “free and clear” upon confirmation. This approach gives the debtor a right

to use estate property upon confirmation.

Jurisdiction After Vesting

Nothing in the Bankruptcy Code contains explicit statutory language changing post-
confirmation jurisdiction after confirmation of the chapter 13 plan. However, diverse opinions
about continuing jurisdiction arise out of the Code's vesting provision, not in the jurisdictional

provisions of fitle 28.

Section 157 lists core matters upon which the bankruptcy court may enter final orders, but only
five of those matters reference “the estate.” The six matters are (1) administration of the
estate, 10 (2) claim allowance against the estate, 11 (3) counterclaims against third parties, 12 (4)
turning over property of the estate,13 (5) liquidation of assets of the estate, 14 and (6) other

proceedings affecting the liquidation of assets of the estate.15

If the estate goes out of existence upon confirmation (estate termination), then the bankruptcy
court cannot enter final orders on these core matters after plan confirmation. If property of the
estate revests with the debtor at confirmation, or if post-petition property does not populate the
estate, then such core matters as turnover of property and liquidation of assets are no longer

subject to final order of the bankruptcy court.

The remaining sections of the jurisdictional grant under § 157 make no reference to “the
estate.” Those matters are (1) obtaining credit,16 (2) preferences,17 (3) automatic stay,18 (4)
fraudulent conveyances, 19 (5) dischargeability,20 (6) objections to discharge,21 (7) validity
and priority of liens,22 (8) confirmation of a plan,23 (9) use or lease of property and cash
collateral,24 (10) sale of property,25 and (11) foreign proceedings.26 These matters are
jurisdictional without referencing the estate, so vesting property of the estate upon

confirmation does not change the jurisdiction of the court related to those matters.

In all chapters, courts generally recognize the need to exercise post-confirmation jurisdiction
over matters that “affect the successful implementation and consummation of the Plan.”27
However, the debtor operating under the terms of a confirmed chapter 13 plan does not

receive a discharge until he has made all of the payments under the plan, which may extend
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from three to five years. In chapter 13, rights of the parties depend on the debtor’s successful

plan completion. The plan is not completed until all payments have been made.

Plan provisions cannot expand post-confirmation jurisdiction of the bankruptcy court beyond
the jurisdictional powers granted through the statute.28 However, a plan’s failure to include
retention of jurisdiction does not limit the court’s post-confirmation jurisdiction over the
binding effect of the plan, the debtors’ compliance with the plan provisions, and the binding

effect on creditors.29

Some courts have strained to make sense of this in chapter 13 cases. One court held that
“related to” jurisdiction ceases for property that vests in the debtor at confirmation if it is not
reasonably necessary to the debtor’s performance under the plan.30 The court reasoned that
property that leaves the estate at confirmation becomes property of the debtor but is still
protected from action by pre-petition creditors because of the binding effect of the chapter 13
plan.31 Another court held that revesting strips the bankruptcy court of jurisdiction over
exemption issues.32 Those issues, it reasoned, only deal with property of the estate. However,
in the chapter 13 context, these courts could reasonably find jurisdictional grounds for

deciding these matters because the rights of the parties ripen upon plan completion.

Continuing In Rem Jurisdiction

Bankruptcy jurisdiction is principally in rem jurisdiction.33 The bankruptcy court’s jurisdiction
is ordinarily premised on the debtor and his estate — not on the creditors.34 The in rem
nature of bankruptcy jurisdiction recognizes that if a matter is referred to the bankruptcy court,
it will have “exclusive jurisdiction of all the property, wherever located, of the Debtor as of the

commencement of the case, and of property of the estate.”35

The estate-termination approach dismantles the court’s in rem jurisdiction after confirmation of
the plan. Ongoing in rem jurisdiction is compatible with the other four estate-termination

approaches.

“Related to"” Jurisdiction

District courts have exclusive jurisdiction of all civil proceedings arising under, arising in or
related to cases under the Bankruptcy Code.36 Proceedings “arising under” the Code involve
causes of action created or determined by the Code itself. Proceedings “arising in” would not

exist outside of bankruptcy, even though they are not specifically created by the Code.
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“Related to” jurisdiction generally depends on whether a matter has a “close nexus” to the
bankruptcy plan, or whether a “close nexus” to the bankruptcy plan or proceeding are
sufficient to uphold bankruptcy court jurisdiction.37 In a chapter 13 case, the parties’ rights are
ultimately determined by the debtors’ completion of the plan regardless of vesting. Thus,

“related to” jurisdiction can be broadly construed to apply in chapter 13 cases.

Equitable Jurisdiction

The Bankruptcy Code provides that the court may issue any order, process or judgment that is
necessary or appropriate to carry out the provisions of title 11.38 In addition, the bankruptcy
court has continuing equitable jurisdiction to interpret its own orders.39 The bankruptcy court
is a court of equity and may invoke equitable principles unless their application would be
inconsistent with the Code.40 Thus, the court may, in its discretion, exercise post-confirmation

jurisdiction acting as a court of equity regardless of vesting in a chapter 13 case.

In Personam Jurisdiction

By filing a bankruptcy petition, the debtor voluntarily submits himself/herself to in personam
jurisdiction. By filing a proof of claim, a creditor becomes subject to in personam
jurisdiction.41 Thus, the court may, in its discretion, exercise in personam jurisdiction over

bankruptcy- and claim-related issues regardless of vesting in a chapter 13 case.

Post-Confirmation Issues Related to Vesting

Debtors and creditors should consider the below vesting-related issues in chapter 13 cases.
Relief from Stay

Section 362 of the Bankruptcy Code imposes a stay “against property of the estate” that
continues until such property is no longer property of the estate. Thus, where plan
confirmation revests the property in the debtor, no prohibition exists for post-petition creditors
seeking to enforce action against that property. This also raises issues regarding domestic-
support obligations and the ability of a domestic-support-obligation creditor to collect against
post-petition wages. Post-confirmation tax claims may be asserted against revested property
without violating the stay.42 A chapter 13 debtor may wish to retain property of the estate in

the plan for these reasons.

Sales of Property
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The jurisdictional grant under 28 U.S.C. § 157(b)(2)(M) does not reference “the estate.”
Section 363 of the Bankruptcy Code authorizes sales of property of the estate. If the property
remains property of the estate, the debtor’s sale of property would be subject to the approval
of the bankruptcy court. A chapter 13 debtor utilizing the Code’s protection while marketing

and selling a property may wish to reserve property of the estate in the plan.43
Compensation of Attorneys

Section 330(a)(4)(B) grants the court authority to allow reasonable compensation to the
debtor’s attorney for representation in connection with the bankruptcy case based on the
necessity of such services to the debtor. Thus, the bankruptcy court may allow compensation
for the debtor’s attorney regardless of whether property of the estate has vested at

confirmation.
Post-Confirmation Assets

Debtors sometimes become entitled to post-petition inheritances, insurance proceeds, post-
petition claims and other post-petition assets. Rule 1017 of the Federal Rules of Bankruptcy
Procedure requires debtors to amend their schedules to list post-petition assets. Trustees
wishing to capture the value of post-petition assets for the benefit of creditors may be required

to do so by modification of the plan that retains post-petition assets as property of the estate.
Impairment of Liens

Creditors holding judicial liens that are avoided may wish to object to revesting. This remedy
avoids the risk of a debtor avoiding a lien and the creditor losing its status by sale of the

property prior to the debtor’s discharge or dismissal of the case.44

Conclusion

Although several different theories of vesting have been established, the bankruptcy court
inevitably must find ways to deal with ongoing issues that arise after confirmation of the
chapter 13 plan. Debtors, trustees and creditors all need certainty about post-confirmation and
pre-discharge administration of the case. Bankruptcy courts should recognize that they may

exercise jurisdictional discretion when dealing with post-confirmation chapter 13 issues.

Robert Drummond has been a chapter 13 standing trustee since 1991 and is based in Great

Falls, Mont. He also is a past president of the National Association of Chapter 13 Trustees.
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